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Fundamental Skills for Real Estate Development Professionals
Project Entitlement:

ﬁbjectives:

« What are Entitlements

Why you should care about Entitlements

How to manage the Entitlement Process
The Process: The “Who" and the "How”

Tips and Techniques: Sustainability to Civic
Engagement




Entitlements

G\titlements are legal rights conveyed by
approvals from governmental entities to develop a
property for a certain use, intensity, building type
or building placement.

Entitlements can be a major factor in the ultimate
use, viability, and value of your property.

Form of:
Land Use Approvals, Zoning, Site Plan Approval and Permits




The Layers of Regulation

Multi-Layer Cake Entitlement Process

M instiute
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Why Should | Care About Entitlements?

“The lawsuit against the US Fish and
Wildlife Service, the corps and the
Interior Department asks a judge to :
revoke a 2006 permit for Mirasol...”

L Read more at naplesnews.com

New lawsuits filed against Mirasol
development

By ERIC STAATS _

Originally published 11:13 a.m., April 2, 2008
Updated 09:49 p.m., April 2, 2008

A pile of lawsuits over plans to build new homes and golf courses in the Cocohatchee
Slough in northern Collier County got taller Wednesday.

Since 2000, environmental groups and developers have scored victories in their fight
over development in wetlands and wood stork habitat northwest of Immokalee Road

livh £ | - gs‘& | The latest challenge, which landed Wednesday in federal court in Fort Pierce, renews
“ I-l %«’Fg g*ﬁ [ ] | &;%% (117 the battle over a U.S. Army Corps of Engineers permit for Mirasol, which is planned for

Inctitnnic up to 799 homes and 36 golf holes.

Instituie . ¢
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Why Should | Care About Entitlements?

“Despite governmental approval, the 136
occupied apartments violated the county’s

m.naplesnews comprehensive plan....”

Switch to full desktop version “ ..the court
LEGAL ruled that the
FLORIDA COURTS AGREE: IF BUILDINGS VIOLATE LAWS, THEY MUST BE RAZED law required

By AISLING SWIFT demolition....”

Published Tuesday, September 5, 2006

Four years ago, a Florida appeal court affirmed a ruling ordering a developer to raze a $3.3 million, five-
building apartment complex that towered over neighboring homes, despite its approval by the Martin
County Commission.

The District Court of Appeal's 2001 ruling conceded the issue raised in a lawsuit by a neighboring
property owner was unprecedented in Florida. But the court ruled that the law required demolition of The

Villas at Pinecrest Lakes in Jensen Beach, a beach town north of Palm Beach County.

Despite governmental approval, the 136 occupied apartments violated the county's comprehensive plan
and were built closer to neighboring homes than the law allowed.

[
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Bad “Entitlements” Day:




L
Layers of Regulation

Vested Entitlement Property
Rights Process Value

M insine



Approval Process - OVERVIEW:

e

RESEARCH PLANNING & ZONING

What do | nesd Can | do what |
for my project? wanton my land?

PLAN SUBMITTAL

PERMIT REVIEW

How do|
the permit?

INSPECTIONS
l Once | get the
permit, then what?

Tips From The Trenches

4

What do | need to
LAND USE REVIEW provide to get a
building permit?
Dol nead a
Land Use Review?
One Year Two Years

M insine

Three Years

* Be careful not to bring
assumptions from one
state or region to another.

* Every place is different
and has their “thing”.

* You are playing a “role”
— try not to take denials
and trash talk personally.




U
The Process: Key Terms

Concurrency:
Roads, Utilities and Government Services in place when
they are needed.

- Exaction:

A condition for development imposed on a parcel of land

requiring land or funds to gain approval.
See: assessment, blackmail, charge, claim, coercion, compulsion ...

Mitigation:
Compensation for an impact to the environment or offsite
infrastructure.

Sunsetting:
A government approval/permit expires due to lack of use.

Vesting:

Point at which certain approvals can no longer be taken
away or modified.
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The Process: Engaging Consultants

Typical Consultants for Entitlement Work

« Planner (zoning and land use)
« Engineer (technical reports and plans)

« Land Use Attorney (zoning and legal
agreements)

» Ecologist/Biologist (endangered species and
wetland studies)

 Architect (building design and site layout)

Urban Land
08 institute I



The Process: Managing Consultants

Consultant Management
» Be Specific about scope and deliverables —
zoning, permits, approvals etc.

« Carefully check invoices monthly and report
discrepancies quickly

* Be prepared for “unforeseen” costs and delays —
budget for these but do not share with consultant

* Request proposals in “menu” format to account
for potential problems/tasks

» Professionals are not equally qualified
* Know the personality of each consultant

 Document milestones and missed milestones
keep your emails

[
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The Process: Jurisdictional Interaction

« Tiered Entitlement System

— More detailed permits must be consistent
with more general permits

* Interdependent

H QF — Each level can prevent a project from
going forward

— Not all reviewing agencies share the
same perspective on approval criteria —
resulting in a disjointed, non-linear and

Community sometimes conflicting process
Affairs '
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The Process: Permitting Agencies

WHAT WE ARE TRYING TO DO IS CREATE A )
VISION-BASED, CONSENSUS-DRIVEN PLAN,
WITHIN A PERFORMANCE-MEASURED
REGULATORY FRAMEWORK, THAT

BALANCES PUBLIC AND PRIVATE SECTOR
VALUES WITHIN QUR DECISION MAKING
AND SETTING OF POLICIES.

"WHAT HE SAID IS YOU DON'T HAVE
A SNOWBALL'S CHANCE IN HELL OF
GETTING YOUR REZONING."

Federal Commenting Agencies

« US Fish and Wildlife (FWS)

« Environmental Protection Agency (EPA)
« Army Corps of Engineering (ACOE)

« Housing and Urban Development (HUD)
« Department of Energy (DOE)

State & Regional Commenting Agencies

« Local Government (Planning, Zoning, Building)
« Regional or State Planning Agencies

« Department of Transportation (DOT)

» Dept. of Environmental Protection (DEP/DNR)

« Department of Agriculture or Forestry

» Fish and Wildlife Commission (FFWCC or FWC)
« Water Management District

£
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Entitlements — Comprehensive Plan (General Plan)

THE LEE PLAN
2000 CODIFICATION

As Amended through June 2000

| @LEE COUNTY

SOUTHWEST FLORIDA

\ o
“‘ Department of Community Development
| Division of Planning
‘& P.0. Box 398

Fort Myers, FL. 33902-0398

Comprehensive Plan Amendments
— Statement of Community Vision (Values)
— Blueprint for future (long range) growth

— Protects natural resources

— Focuses infrastructure investment
— Usually includes both map and text

Key elements

— General land use categories
— Goals and objectives

Permits

/_and Dev. Regs\

Zoning




Entitlements — Future Land Use Map

Village/ Village Core
Semi-Rural Lands

Rural Lands

CWA Line \

Village Limit Line o fos

The land uze inventory s maintairec In a gecgraphic

 ||Informaticn system (GiS) that electronicaly stores parce!

boundaries and land use information. The invertory iz a

' |snapzhet of how and was beinp used at a particuler point i

tme. The CRy uses aopeaisal Information, aeral photos, and
ceveicpment records to update the inventory about every two
years. The information Is wita 10 a variety of plannings e*ons,
especialy the comprehensive pisnning process. It s uzecina

. |variety of modeling software 1 predict impacts of future iand

uze decizions. Note: Undevelopec land may inchuce lanc used

#ffer agriculury purpeses, and some undeveloped land may
have Decome developed after this map was compied. Also,

mct all undeveioped land Is suftadle for cevelcpment 9 cue
ervronmensal anc cher consyaints.




Entitlements — Land Development Codes

Chapter 34
ZONING* e
ZONING*
Arsicle L In General
Sec ML Purpose sd istest of chapler
Ser 12 thotm
Sec 38 Rudow of conutrastion
Sec M4 of chagter, deed restricticos and vosted rghta
Sec M8 Laterpeviation and regelatery istest of chagtes
Secn. 43420 Rier
Articke Il Administration
Divisicn 1. Geserslly
Sec 81 Notioe of publisc Meariags required
Sec. M52
Sec. M5
Secn. ML4-3430 Ramerved.

@

@

Divisien 4. Hearing Examiser
Sec. 34141 Office wtablisbed.

uaum.won Nnuunmuuuq 1,1
e

i the histery notes

17,
the section number 16 the updsted omaty

for theme

Ord. No. 9334, 4 7. adgied Septamber L5, 1990, revised chagter IV of the sming onfisancy, jertaning
reaiatises, in s entirety Provisicas deciring from Ovd. No. 9334, |7, bear & history iete ouly 9 this andiesace and

4 district

s wpplementod throngh Ord. No nn-up-au.- 18, 1903, and sy subsequect amendmeats.
P preseevation, ch -

Bistorke structures, § 22-174, xigra, & 30,

Supp Nn 2

341

Relationship of General Plan to Implementing Ordinances

GENERAL PLAN

(COMPREHENSIVE PLAN)

Zoning

Ordinance

Resource Specific Design
Protection Plans Standards

Ordinance (RPO)

Zoning (Right-to-Use)
Specific use, density, Permits

intensity, height,
setbacks consistent Land Dev. Regs.
with Comprehensive Zoning

Plan

Comprehensive Plan/
General Plan




Entitlements — Types of Zoning

“Zoning, that’s a slam-dunk...right?” anymous)
Chapter 34 N

R v' Conventional Zoning Districts
. « Commercial ,C1

Sec M8 N of
Sec. 481 Usarstharized comasaioations - -
T d Residential, R1
Secn MLA 340 Bamerved
]
Divimon 2 Board of Cousty Commimioos
Sec 3431 Appolatment of Jocal plasning agency.
Sec 40 Lnitintion of sanicg actiona .
Sec A Puoctions asd mberity
Sec 84 Rebearing of dacisisca. [ ]
Scc 3486 Final decision, odicial roview:
Socx. 864110, Remerved ]

£E B «  Mixed Use, MU
bl o v Site Specific Zoning

m—.—mn—-,—-u«-mmh-muw-w
Muh‘m—d-ﬁut—m-—qmmmmnfu—n e 25, 1986, an asmecded.
Froept No. BG6-17, s ameoded. boar & bistocy bote reading “Zeoing

Ord 19, § refiocte e section number 16 te updated comaty _a..‘,...u.uuuq

MNMNMM faauary 31, 1992
emmocs

ST ——— «  Planned Unit Development — PUD

webreguml emenioeats.

¢ eopplementod through Ond. No 83,23, adcpted August IR, 1903, ard may ubaegect ameodoests
o &

i - Residential Planned Development — RPD

Swpp N2 341

«  Commercial Planned Development — CPD




Entitlements — Conventional Zoning
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Government may still regulate

“how” the use is built
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Entitlements — Planned Developments

 Planned Development Approvals

— More flexible, but usually requires Master
. — Plan to tie down details
e o — Negotiated site-specific zoning category

DIVISION 1. GENERALLY

s 05ttt ST — Creates more certainty for local

(a) The Lee Plan requires developments of fout or more of Boor area; .
e L T overnment and public
opments. These developments of county impact, ity located on a parcel of ten or more
defined in subsection (b) of this section, if not acres or that inclodes 100,000 square
already zo0ed for the use desired, must be re- foet ar more of flooe area;
z0aed caly to the most applicable planced devel- { Mininglescavation activities on a par-
regardless of size, may seck & planned develop- SR 64330 b siers mmrety
‘may ook :

t designation where the developer desires g Non.commercial schools (except Lee
20 the division director determines that it s in County School District and religious

the public interest to do 80, iy achiie) ool e ieb i

as major or minor planned developments as fol-
Yoot

(1) Major planned developments.
s Any request for rezoning of land to &
PRFPD in the DRIGR land use cat-

=73




Entitlements — Review of Zoning

Chapter 34

ZONING*

m 199, § _ = mmmmm-_mnmw—g—npqunuuq
Na

..n-n-s.--m-

@) Ord No. 9334, 4 7. adegind Sepuamber L5, 193, revisnd chagter IV of the soning ondisares, gerianing & distrit

---mh-«-u

from Ovd Na 9034 1 7, bear & history nete only % this erdissnce aod

J
4 svpplemented through Ord. No un-a-.-u.—u.ma ard sy subeequect amecdments
Y & -

Bistorke structures, § 22-174, xigra, & 30,

Supp a2

341

Review Zoning use limitations
« What tenants/uses can occupy the property?

« How much demand is there for the allowable
uses?

« How much of the land is useable due to shape
or preservation requirements?

Some (older) zoning is irreplaceable and cannot be
replicated today

Avoid “sunsetting” (loss of site specific zoning due
to inactivity on the site)

Pros and Cons of Conventional versus Site Specific




Entitlements — Land Development Codes

 Land Development Codes & Regulations

— Detailed regulations implementing the
Comprehensive Plan

— Typically include height, setback and lot
dimension regulations, etc.

— Establish rules for Construction permits

LAND DEVELOPMENT CODE
LEE COUNTY, FLORIDA

Permits

Land Dev. Regs.

Zoning

Comprehensive Plan/
General Plan




Entitlements — Plats and Development Approvals

« Subdivision / Plat Approvals
— Requirements of dividing land

DEVELOPMENT STANDARDS
of codes and building services. 1f the final inspec-

reveals that the developeent of phase thereol
oo

cceptasce by the & copy of the Lest results
ia net in with the ap-

conty.
Sball bo furnished to the director of development
(Ord. No. 9244, § 6), 10-14.92)

Scc. 10-163. Final inspection and cortificate
of compliance.

— Impact fees, exactions and other
government requirements are
imposed here

DIVISION 5. PLATS

Sec. 10-211. Required.

All subdivisions as defined in this chapter are
required to have a plat of the parcel of land

« Site Plan & Engineering Approvals

— Final plans which detalil
civil engineering or
related requirements

— Necessary to build
horizontal
Improvements

Zoning

Comprehensive Plan/
General Plan




Entitlements — Plats and Development Approvals:

DRFEL MET
1 O e S T S P LR PLAT of INCLUSIVE SURYEY
of the Clark af Grant Oeunty, Feef Forgiaie p’rewuhﬂg
Hﬂdtu;u%n‘rmuﬁ&wmw wide raad & whiity RO F _Q"Amm_
4) Tot carary ore moswenered with o 340 N7 Stesl febar, wnivey ofvrwise nshel
4] 4 typieal 5 whs RO, for accoms vovds sl vetian 1 eseroed o il ot ane ke Devatoge SECTION-1
S e e, T A L 2 Residential Subdivision
st 5 0 e S Sk 1, Pt e B e 53 et iy D, Gran County. Weat Vighs
s N‘A"n'ﬂ'ﬂmm;nnmwmmnmnulwﬂmmwh /D Tk Minp 407 / Paroal Number 14

o) Thie - P boions, st i "
) The suriay o eubpet fo ot RSPy af b andr
1) This urvey was compieted Foly 2008 and #he sursey siut in of rorrd in Bap B £ o Pap 7.

TS, Lie
T aEe
o 1R 16

oy
Lottt

FINAL

: LLAT | Residential Subdi
b I s T R I ¢ T == —__—— amammen | RO
WULE T = $F 11-6-08 Derdinped By Quastic ———

VT vonTas A PO Tex Miap 7 / Paee

1 5““#23’“-.-..-/1&-.‘“

b A . a4 -
I 028 2o

Wes miow it e 0 (L 1aehas . E




U
Entitlements — Permitting (Environmental):

Wetlands/Unique and Sensitive Lands

» Determine if property is “Jurisdictional”
« Must demonstrate avoidance and minimization of impacts — the mitigation

Endangered Species

« State or Federally regulated species (Endangered Species Act)
* Impacts and Mitigation (Take Permits)

Water Quality

Permits

Land Dev. Regs.

« TMDLs & Numeric Nutrient Standards / —
« Must demonstrate minimization of adverse impacts
/ Comprehensive Plan/
General Plan

uu



Entitlements — State and Federal Environmental Permitting:

 Federal Wetland Jurisdictional
Determination

— Wetlands — complex il i

— Uplands and other types — not @iss#eies

as complex | '

* Dredge and Fill Permit

* Federal Commenting Agencies

— Often more onerous than the
primary agency
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Understanding Entitlement Negotiation — What are the tools?

Understand Community Values:

Smart Growth seen
as key to livability

Land use experts like
the balance 1t strikes

Design - Density and Appearance

— Basic changes to density and intensity
need to be carefully evaluated

— Good design components may convince
local governments to allow higher
density/intensity

Exactions/Impact Fees
— Need to negotiate and understand

A
56 muiﬂntﬂ-lp‘-mm Wy o ol . T i s 7 erved hanrs roms wnd caros
W Smart growth panclists /56 7 gowh, sanctiogy from sorwwl

Strategic and Tactical Initiatives

— Ultilizing “appropriate” tools and
programs to enhance the acceptance of
your project in your local community

Ul_l How can you solve other people’s problems?
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Strategic and Tactical Initiatives — Community Values:

Decision Drivers:

* Density/Context

* Environment

« Economic Development

* Retirees — Families — or
Worker Bees

« Community Aesthetic

* Rental versus Condo
 Open Space

« Community Icons
Community Involvement
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Strategic Initiatives - Sustainability:

“Sustainable development is a pattern of resource use that aims to
meet human needs while preserving the environment so that these
needs can be met not only in the present, but also for generatmns to
come.. — The Brundtland Commission PR

Environmental Sustainability
« Carrying Capacity
* Protection of Natural Systems
« Material Selection
» Efficiency
Economic Sustainability
Sociopolitical Sustainability
ME green versus WE green

IJ I-l Tm starting to get concerned about global warming.”
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Strategic Initiatives - Smart Growth:

“Smart Growth generally refers to development that supports the
economy, the community, and public health.” — EPA Definition

« Compact Development

» Create Strong Local and Regional Economies

« Concentrated Infrastructure and Public Services

« Conservation of Resources

* Mix of Uses — Integrated Communities

« Walkable Neighborhoods — Transportation Choices

* Integrated Open Space, Recreation and Water Management
« Large areas reserved for farm and forest



U
Strategic Initiatives - Civic Engagement:

Information Harvesting (WIIFM)
Value of Establishing a Brand
|ldentify Potential Opposition
ldentify Community Advocates

Intentional Communication
* Internet Site
« Small Group Meetings
« Presentations to Civic Groups
« One on One with Opposition
Accept Feedback

Incorporate Tactical and
Strategic Refinements




U
Case Studies — The Good, The Bad and the Ugly
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Case Study — Horse Creek Estates and Compatibility:

y * Last 86 acre parcel of
established subdivision

B ° Used as a “public” area
for last 30 years

,}‘ « Conventional RSF-3
zoning allows up to 249
units/lots

« All utilities (water, sewer,
power and phone)
available at property
boundaries.

& 4 ° Easy access from at
8GR  |east 2 existing roads

&%
I

e

ZUSGS




Significant environmental issues
with wetlands and endangered
species

Subject County has history of stiff
“anti-growth” opposition

Proposed “new” development in an
established neighborhood

“Externalized” impacts

Children “not welcome” by wealthy
development to the west

New development not considered
compatible with older development



Horse Creek — The Process

« Used land use attorney to represent
developer at public hearings

* Neighbors also hired an attorney

* Neighbors organized and protested project
approval at hearings

» Other adjacent developments joined in
opposition

« After 10" hearing land use attorney fired
* Public meetings with upset neighbors

* Many one-on-one meetings with most
vocal neighbors

« Many cups of coffee and iced tea with
neighbors learning about concerns and
fears.

* Made friends with neighbors




Case Study — Horse Creek Estates

.rr -F-l'-l‘-'l"-l‘-'l"-l‘?"‘""""-" el el T ey ;f‘;///‘///// / //, /// // _.r -erJ'J'J*ra_'ai?.ﬁ".ﬂ'
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How many units will I end up with?

P4y RIVER ESTATES

« Zoned Density = 249 i
* Pro Forma Yield = 141 I
 Realized Yield = 109
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Horse Creek — The Process

Submitted initial plan — July 1999

Repeated this process through 16
public hearings over 4 years until
adequate analysis was conducted and
community support achieved

““ Urbhan Land Spent over $1 Million to win approval only to lose
Institute property for taking too long to entitle property.



Case Study — Horse Creek Estates Final Plan

Approved for 109 lots

Created onsite 16 acre Gopher Tortoise
preserve

Paid for offsite speed humps to reduce
speeding by cars and construction traffic

Paid for plague in GT preserve to educate
public about historic road that once traversed
property

Paid for $130k for offsite improvements to
landscaping on west side of project

Agreed to limited construction hours to build
project from 9am-2:30pm on weekdays

Internalized project “impacts”
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Case Study — WalMart

.» Local Government did not
want to have a big box
store in the area.

* Neighbors objected to
having a Wal-Mart in their
back yard.

» Had to prove/demonstrate
to government and
neighbors that use would
be compatible with
existing uses

» Had to make significant
concessions regarding
store hours, delivery hours
and architecture to win
approval (2003).

|.||.| Urban Land

Institute Store to open in 2014 as road concurrency is how satisfied.

Landscape Plan
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Case Study — Colonial Plaza

— + Local Government desperately wanted

| quality development in general area.
Government allowed flexible swaps of land
uses within project.

No objections from neighbors.

Had to prove/demonstrate to government
site development would be themed and
have internal compatibility with planned
uses

Significant road capacity issues and had to
agree to pay a “proportionate share” of the
cost to widen the roads at a total cost of
$7.5 million.

Significant endangered species issues
costing $1.1 million for mitigation

|_||_| Entitled property sold for $26 million in 2005
and is vacant today with a value of $2 million.



Case Study — St Croix

43 acres on St Croix north
shore

Near the “Salt” River

Adjacent land use is
commercial and
multifamily

Potable Water available
No wetlands
Significant topography
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Case Study — St Croix

Urban Land
Institute



Case Study — St Croix

)

R e a2 ety

Urban Land
Institute
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Entitlements — Take Away Value

1. Understand Time and Cost
involved

2. Develop and Implement a Sound
Entitlement Strategy

3.  Proactively think about Interactivity
between permitting entities

4.  Understand “Community Values”

5.  Frame Justification in a Larger
Local/Regional Planning Context

6. Think Long Term About the
Project/Property and Long Term
About Setting Precedent in the
Entitlement Process



Questions or Comments:

David Farmer

Keystone Development Advisors
November 6", 2013

Naples, FL 34116
(239) 292-6081

dave@keystonellc.net

M insine



